5/19/09


NEGOTIATING EXECUTIVE EMPLOYMENT AGREEMENTS


	Basic Terms:
	

	
	Position / Title

	
	Duties

	
	· other permitted activities

	
	· investments

	
	· other boards, etc.

	
	Place of Employment

	
	Salary

	
	· periodic adjustments

	
	· formula or discretionary increases

	
	Term

	
	· fixed term

	
	· automatic or negotiated renewal

	
	· “at will”*

	
	· assignability*

	
	Termination

	
	· for cause by company*

	
	· for good reason by employee*

	
	· without cause by company or employee

	
	· remedies of employee

	
	· remedies of company

	
	· death or disability*

	
	· procedure

	
	· who decides

	
	· written notice

	
	· time frame

	
	· impact on

	
	· bonuses

	
	· equity awards

	
	· option exercise

	
	· severance*

	
	· lump sum or periodic

	
	· release of claims

	
	· mitigation*

	
	· settlement outside of contract terms

	
	Expenses

	
	· ordinary

	
	· auto allowance

	
	· travel (class)

	
	· moving allowance

	
	· legal expenses

	
	· club dues

	
	· other

	
	Vacation

	
	· number of days/increases/carry forwards

	
	· sick days

	
	· personal days

	
	Arbitration*

	
	· exclusive method for resolving disputes

	
	· applicable law

	
	· waivers

	
	· venue

	
	· rules

	
	· contrast with litigation

	Negotiated Terms:
	

	
	Bonuses

	
	· cash or stock

	
	· annual

	
	· formula or discretionary

	
	· performance based

	
	· employee performance

	
	· company performance

	
	Equity Incentives

	
	· non-qualified stock options (“NSO”)

	
	· incentive stock options (“ISO”)

	
	· awarded at 100% of FMV, capital gains tax treatment requires no sale earlier than 2 years after award and 1 year after exercise

	
	· Plan NSO or ISO

	
	· non-Plan NSO

	
	· restricted stock awards

	
	· restricted stock units (“RSU”)

	
	· phantom stock options

	
	· stock appreciation rights (“SAR”)

	
	· customized equity incentives

	
	· issues applicable to equity-based compensation

	
	· up-front awards

	
	· annual awards

	
	· formula, performance or discretionary

	
	· vesting terms and percentages

	
	· option terms

	
	· forfeitures (reverse vesting for restricted stock)

	
	· accelerated vesting on sale of company or change in control

	
	· exercise after death, disability or termination of employment

	
	· non-public exit strategy if no liquidity event - private company buy-back* or employee “put”

	
	· upon termination of employment

	
	· upon sale of company or its assets or change in control

	
	· upon other liquidity event – IPO

	
	· restrictions on sale of equity by employee if company private

	
	· right of first refusal to company upon private sale by employee to third party*

	
	· liquidity events – IPO (registration, market stand-off, etc.)

	
	Deferred Compensation*

	
	· Plan or negotiated terms

	
	Retirement Benefit Plans

	
	· 401(K)

	
	· pension plan

	
	· profit sharing

	
	· other

	
	Insurance

	
	· life

	
	· disability

	
	· health, dental, vision

	
	Covenants

	
	· confidential information*

	
	· patents, etc.*

	
	· non-solicitation*

	
	· employees

	
	· customers

	
	· non-competition*

	
	· enforceability in California

	
	· employee representation that no conflict with prior employment*

	
	Other Benefits

	
	· financial planning

	
	Indemnity Against Third Party Claims*

	
	· define conduct

	
	· attorney fees (advance)

	Golden Parachutes:
	

	
	· sale of company or change in control

	
	· trigger events*

	
	· impact on employment term

	
	· termination, extension

	
	· salary adjustment (maximum of 3X base)

	
	· severance “parachute payment” subject to 20% excise tax (non-deductibility)

	
	· gross up for excise taxes

	
	· applies mostly to public companies – numerous exclusions and exceptions

	409A Tax Issues:
	

	
	· intended to address abuses in deferred compensation

	
	· complicated rules and covers non-traditional deferred compensation / retirement benefits

	
	· spread between option exercise price and FMV on date of grant – termination, extension

	
	· salary adjustments

	
	· severance

	
	· deferred retirement benefits

	
	· payment no later than 1st quarter of the calendar year following the year earned

	
	


	Bruce Wasserstein’s January 2008 employment agreement with Lazard Freres provides:

	
	· 5 years

	
	· $900,000 / yr

	
	· RSU’s for $96 million; cliff vesting in 5 years

	
	· gross up for golden parachute 20% excise tax

	
	· prior agreement paid $4.8 million / yr plus $36 million of RSU’s


_______________________
* sample contract clauses attached.

SAMPLE EMPLOYMENT AGREEMENT CLAUSES

At Will

The Employee's employment with the Company shall be for no specified period or term and shall constitute "at-will" employment, which means that either the Employee or the Company may terminate the Employee's employment at any time, for any or no reason, with or without Cause, subject to the terms and conditions contained herein.  This Agreement shall constitute the full and complete agreement between the Employee and the Company on the "at-will" nature of the Employee's employment, which may only be changed in an express written agreement signed by the Employee and the Company.
Successors and Assigns

This Agreement shall be binding upon and shall inure to the benefit of the Company, its successors and any person or other entity that succeeds to all or substantially all of the business, assets or property of the Company. To the extent not otherwise provided by application of law, the Company will require any successor (whether direct or indirect, by purchase, merger, consolidation, transfer or otherwise) to all or substantially all of the business, assets or property of the Company, to expressly assume and agree to perform the obligations of the Company under this Agreement in the same manner and to the same extent that the Company is required to perform hereunder.  As used in this Agreement, the "Company" shall mean the Company as hereinbefore defined and any successor to its business, assets or property as aforesaid which executes and delivers an agreement provided for in this Section 12(a) or which otherwise becomes bound by all the terms and provisions of this Agreement by operation of law.  Except as provided by the foregoing provisions of this Section 12(a), this Agreement shall not be assignable by the Company or the Employee without the prior written consent of the other party.

Termination for Cause

The Company may terminate Employee’s employment under this Agreement immediately for Cause (as defined below).  If Employee’s employment is terminated for Cause, Employee shall be entitled (i) to receive his accrued but unpaid Base Salary, vacation and earned Commissions through the date of termination, and (ii) to receive reimbursement for any expenses pursuant to Section 3(c) through the date of termination.  Employee’s rights under the Company’s benefit plans of general application shall be determined under the provisions of those plans.  For purposes of this Agreement, “Cause” is defined as:  (1) embezzlement or unlawful appropriation of the Company’s property or assets, (2) dishonesty, fraud, or deliberate injury or attempted injury by Employee to the business of the Company, (3) conviction of Employee for or the entering of a plea of nolo contendre with respect to any felony or other crime involving moral turpitude, (4) any material breach of Employee’s obligations to the Company under any other agreement  with the Company or any material unauthorized disclosure of any important and confidential information of the Company, (5) the failure, refusal or neglect by Employee to substantially perform any or all of his obligations to the Company, including a breach by Employee of any representation, warranty or covenant contained herein, and the failure to cure such breach within 21 days after the Company’s delivery to Employee of a written notice describing the basis for the Company’s belief that Employee has not substantially performed his obligations or has breached a representation, warranty or covenant, as the case may be, (6) conduct by Employee which is materially adverse to the interests of the Company or its customers, or (7) Employee’s death or failure or inability to render the services specified herein (with or without reasonable accommodation) upon expiration of any leave of absence (paid or unpaid) which the Company grants Employee in accordance with the Company’s then current written policy regarding leaves of absence.

******

The Company may terminate the Employee's employment hereunder for Cause. For purposes of this Agreement, "Cause" shall mean:


(i)
conviction of the Employee, by a court of competent jurisdiction, of, or Employee's plea of guilty or nolo contendere to, a felony under the laws of the United States or any state thereof;


(ii)
misappropriation by the Employee of the Company's funds; 


(iii)
willful misconduct in the scope of Employee’s employment that is injurious to the Company; 


(iv)
the commission by the Employee of an act of proven fraud, embezzlement or dishonesty with respect to the Company as determined by a court;


(v)
breach of Employee’s fiduciary duties as an officer or director of the Company as determined by a court; 


(vi)
gross negligence (based upon the legal standards of the state of California) involving misfeasance or nonfeasance by the Employee of his material duties as set forth in this Agreement as determined by a court; or


(vii)
the Employee’s unauthorized use or disclosure of the confidential information and trade secrets of the Company as determined by a court.

Notwithstanding the foregoing, in no event shall the Company be considered to have terminated the Employee's employment for "Cause" unless and until (i) the Employee receives written notice from the Board or the CEO identifying in reasonable detail the acts or omissions constituting such "Cause" and the provision of this agreement relied upon by the Company for such termination and (ii) such acts or omissions are not cured by the Employee within sixty (60) days of the Employee’s receipt of such notice.

Termination Without Cause

The Board shall have the right to terminate the Employee's employment hereunder for any reason at any time, including for any reason that does not constitute Cause or Non-Performance, subject to the terms and conditions as set forth in this Agreement.
******

The Company may terminate Employee’s employment under this Agreement without Cause upon delivery of a written notice sent to Employee.  If Employee’s employment is terminated without Cause, Employee shall be entitled (i) to receive his accrued but unpaid Base Salary, vacation and earned Commissions through the date of termination, (ii) to receive reimbursement for any expenses pursuant to Section 3(c) through the date of termination, (iii) to receive a severance payment in an amount equal to the Base Salary Employee would have received pursuant to Section 2(a) hereof had this Agreement remained in effect through December 31, 2010 (the “Severance Amount”), payable in a lump sum at time of termination, and (iv) immediate repurchase of, and payment for, all shares of Company stock then held, pursuant to and subject to all terms and conditions of that certain Share Repurchase Agreement, subject to execution and delivery by Employee of a general release in form and substance satisfactory to the Company.  No Severance Amount shall be payable after December 31, 2010.  Employee’s rights under the Company’s benefit plans of general application shall be determined under the provisions of those plans.

Resignation other than for Good Reason

The Employee may voluntarily terminate his employment hereunder at any time for any reason, including for any reason that does not constitute Good Reason, by giving the Company thirty (30) days advance written notice of such termination, in which case the Employee will not be entitled to any benefits or payments, except as described below.
Termination For Good Reason

The Employee may voluntarily terminate his employment hereunder for Good Reason. For purposes of this Agreement, "Good Reason" shall mean the occurrence of any of the following events without the Employee’s written consent:


(i)
any action by the Company that results in a material diminution of the Employee's authority or responsibilities;


(ii)
any adverse modification of the Employee's positions, titles or reporting relationships;


(iii)
any failure by the Company to comply with the compensation and benefits provisions of Section 4 hereof or any other material breach of this Agreement by the Company; or

(iv)
the relocation, without the Employee's written consent, of the Employee's principal office that is further than twenty-five (25) miles from _______________________. 

In no event shall the Employee be considered to have terminated his employment for "Good Reason" unless and until (i) the Company receives written notice from the Employee identifying in reasonable detail the acts or omissions constituting such "Good Reason" and the provision of this Agreement relied upon by the Employee for such termination, and (ii) such acts or omissions are not cured by the Company within sixty (60) days of the Company's receipt of such notice.
Disability
Either party may terminate the Employee's employment hereunder upon the Employee's Disability. For purposes of this Agreement, "Disability" shall mean the inability of the Employee to perform his duties to the Company on account of physical or mental illness for a period of six (6) consecutive full months, or for a period of nine (9) full months during any eighteen (18) months period. The Employee's employment shall terminate in such case on the last day of the applicable period following written notice by a party to the other party of the election to terminate the Employee's employment due to the Employee's Disability.

In the event the Employee's employment hereunder is terminated by reason of the Employee's Disability or death, the Company shall pay the Employee (or his legal representative) and provide him with the following:


(i)
Accrued Rights.  The Company shall pay the Employee a lump-sum cash amount, within five (5) days of the date of termination, equal to the Accrued Rights.


(ii)
Bonus Rights.  The Company shall pay the Employee, within five (5) days of the date of termination, a lump-sum cash amount equal to the Bonus Rights, subject to Employee’s achievement, on a pro rata basis, of various financial and/or other performance goals established by the Board for the applicable calendar year.

Severance

In the event the Employee's employment hereunder is terminated by the Employee for Good Reason  or by the Company for any reason other than for Cause, Disability or death, the Company shall pay to the Employee and provide him with the following:


(i)
Severance.  As soon as reasonably practicable after the Effective Date, an amount equal to ________ months of the applicable Base Salary of the Employee


(ii)
Accrued Rights.  The Company shall pay the Employee a lump-sum cash amount, within five (5) days of the date of termination, equal to the sum of (A) his earned but unpaid Base Salary through the date of termination, (B) any accrued but unused vacation earned through the date of termination, (C) any earned but unpaid Bonus for any prior calendar year, and (D) any un-reimbursed business expenses or other amounts due to the Employee from the Company as of the date of termination, provided, however, that the Employee complies in a timely fashion with the Company’s standard business expenses reimbursement polices. In addition, the Company shall provide to the Employee all other earned payments, rights and benefits due, as of the date of termination, if any,  pursuant to the terms of the Company's compensation or benefit plans, programs or awards, if any (together with the lump-sum cash payment, the "Accrued Rights").


(iii)
Bonus Rights.  The Company shall pay the Employee, within five (5) days of the date of termination, a lump-sum cash amount equal to a pro rata portion of the Bonus for any partial calendar year of service through the date of termination (the "Bonus Rights"), subject to the Employee’s achievement, on a pro rata basis, of various financial and/or other performance goals set forth in the Bonus Plan.


(iv)
Continued Benefits.  Subject to Section 8 hereof, upon the Employee's termination of employment, the Employee and such Employee's eligible dependents shall be entitled to any continuing employee benefits (including COBRA), at the cost of the Employee, consistent with the Company's then existing benefit plans.

Mitigation

The Employee shall not be required to seek other employment or to reduce any severance benefit payable to him under Section 6 hereof, and no such severance benefit shall be reduced on account of any compensation received by the Employee from other employment.

Arbitration

Exclusive Remedy.  Except as set forth in Subsection 13.3, arbitration shall be the sole and exclusive remedy for any dispute, claim, or controversy of any kind or nature (a “Claim”) arising out of, related to, or connected with this Agreement, Employee’s employment relationship with the Company, or the termination of Employee’s employment relationship with the Company, including any Claim against any parent, subsidiary, or affiliated entity of the Company, or any director, officer, employee, or agent of the Company or of any such parent, subsidiary, or affiliated entity.  It also includes any claim against the Employee by the Company, or any parent, subsidiary or affiliated entity of the Company.

Claims Subject to Arbitration.  Excepting only claims excluded in Paragraph 13.3 below, this Agreement specifically includes (without limitation) all claims under or relating to any federal, state or local law or regulation prohibiting discrimination, harassment or retaliation based on race, color, religion, national origin, sex, age, disability or any other condition or characteristic protected by law; demotion, discipline, termination or other adverse action in violation of any contract, law or public policy; entitlement to wages or other economic compensation; any Claim for personal, emotional, physical, economic or other injury; and any Claim for business torts or misappropriation of confidential information or trade secrets.

Claims Not Subject to Arbitration.  This Section 13 does not preclude either party from making an application to a court of competent jurisdiction for provisional remedies (e.g., temporary restraining order or preliminary injunction) pursuant to California Code of Civil Procedure section 1281.8.  This Agreement also does not apply to any claims by Employee:  (i) for workers’ compensation benefits; (ii) for unemployment insurance benefits; (iii) under a benefit plan where the plan specifies a separate arbitration procedure; (iv) filed with an administrative agency which are not legally subject to arbitration under this Agreement; or (v) which are otherwise expressly prohibited by law from being subject to arbitration under this Agreement. 

Procedure.  The arbitration shall be conducted in Los Angeles County, California.  Any Claim submitted to arbitration shall be decided by a single, neutral arbitrator (the “Arbitrator”).  The parties to the arbitration shall mutually select the Arbitrator not later than 45 days after service of the demand for arbitration.  If the parties for any reason do not mutually select the Arbitrator within the 45 day period, then any party may apply to any court of competent jurisdiction to appoint a retired judge as the Arbitrator.  The arbitration shall be conducted in accordance with California Code of Civil Procedure sections 1280 through 1294.2, including section 1283.05 regarding discovery, except as modified by this Agreement.  The Arbitrator shall apply the substantive federal, state, or local law and statute of limitations governing any Claim submitted to arbitration.  In ruling on any Claim submitted to arbitration, the Arbitrator shall have the authority to award only such remedies or forms of relief as are provided for under the substantive law governing such Claim.  The Arbitrator shall issue a written decision revealing the essential findings and conclusions on which the decision is based.  Judgment on the Arbitrator’s decision may be entered in any court of competent jurisdiction.

Costs.  Employee shall only pay that portion of the fees and costs incurred in the arbitration (e.g., filing fees and transcript costs) that Employee would normally pay in the course of litigation.  All other fees and costs, including the Arbitrators’ fees, shall be borne by the Company.  The parties shall be responsible for their own attorneys’ fees and costs, except that the Arbitrator shall have the authority to award attorneys’ fees and costs to the prevailing party in accordance with the applicable law governing the dispute.

Interpretation of Arbitrability.  The Arbitrator, and not any federal or state court, shall have the exclusive authority to resolve any issue relating to the interpretation, formation or enforceability of this Section 13, or any issue relating to whether a Claim is subject to arbitration under this Section 13, except that any party may bring an action in any court of competent jurisdiction to compel arbitration in accordance with the terms of this Section 13.

************

Except as provided in Section 6(b) below, the exclusive method for resolving any controversy or claim concerning or arising out of or related to this Agreement, including the interpretation thereof or any alleged breach thereof, shall be by arbitration in Los Angeles, California, upon the initiation of the Company or Employee by a written notice to the other party demanding arbitration and specifying the controversy or claim to be arbitrated.  Any controversy or claim shall be settled and finally determined by a single arbitrator selected in accordance with the following procedure.  Within five (5) business days of the date of delivery of the foregoing notice, the parties shall each provide the other with a list of ten (10) retired judges from the Los Angeles County Superior Court in order of preference, and if one or more judges appears on each of such lists, the parties shall designate the duplicated judge who is highest in order of preference on both lists to settle and finally determine the controversy or dispute arising hereunder.  If no judge is named on both of such lists, then the parties shall have a period of two (2) business days to agree to the designation of any retired judge, and if such parties are unable to agree on the selection of a judge, a retired judge from the Los Angeles County Superior Court (who shall not have any conflicts of interest with respect to the subject matter of, or the parties to, such dispute), shall be chosen by the Presiding Judge of the Superior Court of the County of Los Angeles, State of California.  The judge ultimately selected to hear the controversy or dispute hereunder is herein referred to as the "arbitrator."  The parties shall each bear one-half of the cost of appointing the arbitrator and of paying the arbitrator's fee; however, the arbitrator shall award the prevailing party reimbursement of all expenses of the arbitration (including reasonable attorneys' fees) incurred by said prevailing party.  The arbitrator shall have the power to award any and all remedies and relief whatsoever that is deemed appropriate under the circumstances, including, without limitation, money damages and equitable relief.  The procedure whereby the evidence (oral and/or written) relating to the controversy or claim is presented in the arbitration shall be agreed to by the parties, and in the absence of such agreement, shall be as determined by the arbitrator.  The written decision of the arbitrator shall be rendered within thirty (30) business days following his appointment.  The written decision of the arbitrator shall be binding and conclusive on the parties and enforceable as provided by the laws of the State of California, and judgment on such arbitration decision may be entered by any court having jurisdiction thereof.

The parties may apply to any court of competent jurisdiction for a temporary restraining order, preliminary injunction, or other interim or conservatory relief, as necessary, without breach of this arbitration agreement and without abridgement of the powers of the arbitrator.

EMPLOYEE HAS READ AND UNDERSTANDS THIS SECTION, WHICH DISCUSSES ARBITRATION.  EMPLOYEE UNDERSTANDS THAT BY SIGNING THIS AGREEMENT, EMPLOYEE AGREES TO SUBMIT ANY CLAIMS ARISING OUT OF, RELATING TO, OR IN CONNECTION WITH THIS AGREEMENT, OR THE INTERPRETATION, VALIDITY, CONSTRUCTION, PERFORMANCE, BREACH OR TERMINATION THEREOF TO BINDING ARBITRATION, UNLESS OTHERWISE REQUIRED BY LAW, AND THAT THIS ARBITRATION CLAUSE CONSTITUTES A WAIVER OF EMPLOYEE’S RIGHT TO A JURY TRIAL.
*********

Exclusive Remedy.  Except as set forth in Section 9(c) below, arbitration shall be the sole and exclusive remedy for any dispute, claim, or controversy of any kind or nature (a “Claim”) arising out of, related to, or connected with this Agreement or the breach thereof, Employee’s employment relationship with the Company, or the termination of Employee’s employment relationship with the Company, including any Claim against any parent, subsidiary, or affiliated entity of the Company, or any director, officer, general or limited partner, employee or agent of the Company or of any such parent, subsidiary or affiliated entity.  This arbitration provision also applies to any claim the Company, or any parent, subsidiary or affiliated entity of the Company, may have against Employee.

Claims Subject to Arbitration.  This agreement to arbitrate specifically includes (without limitation) all claims under or relating to any federal, state or local law or regulation prohibiting discrimination, harassment or retaliation based on race, color, religion, national origin, sex, age, disability or any other condition or characteristic protected by law; demotion, discipline, termination or other adverse action in violation of any contract, law or public policy; entitlement to wages or other economic compensation; and any claim for personal, emotional, physical, economic or other injury (each referred to herein as a “Claim”).

Claims Not Subject to Arbitration.  This agreement to arbitrate does not apply to claims by Employee:  (i) for workers’ compensation benefits; (ii) for unemployment insurance benefits; (iii) under a benefit plan where the plan specifies a separate arbitration procedure; (iv) filed with an administrative agency which are not legally subject to arbitration under this Agreement; or (v) which are otherwise expressly prohibited by law from being subject to arbitration under this Agreement.  This agreement to arbitrate also does not preclude either party from applying to a court for provisional remedies to the extent provided by Code of Civil Procedure section 1281.8.

Procedure.  All Claims shall be submitted to binding, non-appealable arbitration administered by J.A.M.S./ENDISPUTE or its successor.  Any Claim submitted to arbitration shall be decided by a single, neutral arbitrator (the “Arbitrator”).  The parties to the arbitration shall mutually select the Arbitrator not later than 30 days after service of the demand for arbitration.  If the parties for any reason do not mutually select the Arbitrator within the 30‑day period, then the Arbitrator shall be selected by J.A.M.S./ENDISPUTE.  The Arbitrator shall determine issues of arbitrability but may not limit, expand or otherwise modify the terms of this Agreement.  The Arbitrator shall apply the substantive federal, state, or local law and statute of limitations governing any Claim submitted to arbitration.  In ruling on any Claim submitted to arbitration, the Arbitrator shall have the authority to award only such remedies or forms of relief as are provided for under the substantive law governing such Claim.  The arbitrator shall issue a written decision which shall contain the essential findings of fact and conclusions of law on which the decision is based.  Judgment on the Arbitrator’s decision may be entered in any court of competent jurisdiction.

Costs.  The Company shall bear all fees and costs unique to the arbitration forum (e.g., filing fees, JAMS administrative costs, transcript costs and Arbitrator’s fees and expenses).  The parties shall be responsible for their own attorneys’ fees and costs, except that the Arbitrator shall have the authority to award attorneys’ fees and costs to the prevailing party in accordance with the applicable law governing the dispute.  

Interpretation of Arbitrability.  The Arbitrator, and not any federal or state court, shall have the exclusive authority to resolve any issue relating to the interpretation, formation or enforceability of this Agreement, or any issue relating to whether a Claim is subject to arbitration under this Agreement, except that any party may bring an action in any court of competent jurisdiction to compel arbitration in accordance with the terms of this Agreement.

Private Company Stock Buy-Back

Repurchase Option

Terms of Option.  Except as otherwise provided in the Operating Agreement, the Membership Interest received by Employee concurrently herewith and pursuant to Section 2(c) hereof shall be subject to the right and option of the Company to repurchase such Membership Interest as set forth in this Section 8.  The Company shall have, an irrevocable, exclusive option (the “Repurchase Option”) for a period of sixty (60) days from the date of Employee’s termination of employment at the Company, to repurchase all but not less than all of the Membership Interest which has not been released from the Repurchase Option at a repurchase price equal to the appraised “fair market value” of such Membership Interest (as determined below) (the “Repurchase Price”).  The Repurchase Option shall terminate on the earlier to occur of (a) the release of the entire Membership Interest from the Repurchase Option pursuant to Section 9, (b) the termination without Cause (as defined below in Section 12(c) below) of the Employee, (c) Employee’s death or termination by the Company as a result of a Permanent Disability (as defined in Section 12(d) below) and Employee’s voluntary resignation for Good Reason (as defined in Section 12(e) below), or (d) a sale of the Company as contemplated by Section 2(d) hereof.  

Fair Market Value; Exercise.  If the Company elects to exercise its Repurchase Option it shall immediately retain an appraiser acceptable to employee to render a written appraisal of the fair market value of the Membership Interest subject to the Repurchase Option with thirty (30) days following the employment termination date.  The Company may exercise its Repurchase Option by giving written notice to the Employee or his executor accompanied by the fair market value appraisal and, by delivering to the Employee or his executor a check in the amount of the Repurchase Price for the Membership Interests being repurchased.  Upon delivery of such notice and payment of the Repurchase Price, the Company shall become the legal and beneficial owner of the Shares being repurchased (and all rights and interests therein or relating thereto) and shall have the right to retain and transfer to its own name the number of Shares being repurchased.

Assignment.  Whenever the Company shall have the right to Membership Interest hereunder, the Company may designate and assign one or more officers, directors or stockholders of the Company or other persons or organizations to exercise all or a part of the Repurchase Option and purchase all or a part of such Shares.
Company’s Right to Repurchase Shares

(a)
If an Optionee ceases to serve as a Consultant or Employee for any reason, the Company shall have the right to repurchase any or all of the Shares purchased by Optionee hereunder, at a price to be determined as set forth below.  Such right on the part of the Company shall commence upon the last day of such Optionee's Continuous Status as a Consultant or  Employee (the "Termination Date") and shall expire on the 90th calendar day after the Termination Date (or in the case of Common Stock issued upon exercise of Options after the Termination Date, within 90 calendar days after the date of exercise). 

(b)
The repurchase price shall be determined as follows:  If an Optionee ceases to serve as an Employee for any reason during the five (5) year period following the date of grant, the repurchase price shall equal the exercise price of the Option times the number of Shares to be repurchased, provided that the right to purchase at the exercise price lapses at the rate of twenty percent (20%) of the Shares per year over such five (5) year period (without respect to the date the Option was exercised or became exercisable).  For Shares for which the right to repurchase at the exercise price pursuant to the foregoing sentence has lapsed or if the termination of employment occurs after the fifth anniversary of the date of grant, the repurchase price shall equal 100% of the Fair Market Value of the Shares to be repurchased on the Termination Date.  The repurchase price may be paid by the Company by cash, check, evidence of cancellation of indebtedness of Optionee to the Company, or some combination thereof, as the Company acting in its sole discretion may determine.

Right of First Refusal

Before any Shares registered in the name of Optionee may be sold or transferred (including transfer by operation of law), such Shares shall first be offered to the Company at the same price, and upon the same terms (or terms as similar as reasonably possible), in the following manner:



(a)
Optionee shall deliver a notice ("Notice") to the Company stating (i) his or her bona fide intention to sell or transfer such Shares, (ii) the number of such Shares to be sold or transferred, (iii) the price for which he or she proposes to sell or transfer such Shares, and (iv) the name of the proposed purchaser or transferee.



(b)
Within 30 days after receipt of the Notice, the Company or its assignee may elect to purchase any or all Shares to which the Notice refers, at the price per share and on the same terms (or terms as similar as reasonably possible) specified in the Notice.



(c)
If all or a portion of the Shares to which the Notice refers are not elected to be purchased pursuant to Section 3(b) hereof, Optionee may sell the Shares not purchased by the Company to any person named in the Notice at the price and terms specified in the Notice or at a higher price, provided that such sale or transfer is consummated within 60 days of the date of said Notice to the Company, and, provided further, that any such sale is in accordance with all the terms and conditions hereof.

In the event of any transfer by operation of law or other involuntary transfer (including, but not limited to, by will or by the laws of descent or distribution) where there is no price established as a matter of law, the Company shall have the right to repurchase all of the Shares purchased by Optionee hereunder, at a price to be determined as set forth in Section 2(b) above.  In such event, Optionee or Optionee's estate shall notify the Company promptly after the happening of the event giving rise to the involuntary transfer.  Within 30 days after receipt of such Notice, the Company or its assignee may elect to purchase any or all Shares to which the Notice refers.

Deferred Compensation

Deferred Compensation Amount.  Holdings hereby grants to Executive the right to receive $[300,000] in cash (the “Deferred Compensation Amount”), subject to the terms and conditions set forth herein.

Right to Receive Deferred Compensation Amount.  Upon the occurrence of a Liquidity Event, Executive shall be entitled to receive the Deferred Compensation Amount as follows: (i) if such Liquidity Event occurs prior to the four year anniversary of January 1, 2002 (the “Start Date”) but after the three year anniversary of the Start Date, 60% of the Deferred Compensation Amount, (ii) if such Liquidity Event occurs prior to the five year anniversary of the Start Date but after the four year anniversary of the Start Date, 80% of the Deferred Compensation Amount, or (iii) if such event occurs on or after the five year anniversary of the Start Date, 100% of the Deferred Compensation Amount.
Unsecured General Creditor Status

Any payments to Executive or his beneficiary shall be made from the assets which shall continue, for all purposes, to be a part of the general, unrestricted assets of Holdings.  No person shall have nor acquire any interest in any such assets by virtue of the provisions of this Agreement.  Holdings’ obligation under this Agreement shall be an unfunded and unsecured promise to pay money in the future.

Confidential Information

Employee shall at all times during the term of Employee’s employment with the Company and thereafter, hold in strictest confidence, and not use, except for the benefit of the Company, or disclose to any person, firm or corporation without written authorization of the Board of Directors of the Company, any Confidential Information of the Company.  As used herein, “Confidential Information” means any Company proprietary information, technical data, trade secrets or know-how, including, but not limited to, research, product plans, products, services, customer lists and customers (including, but not limited to, customers of the Company on whom Employee has called or with whom Employee became acquainted during the term of Employee’s employment), markets, software, developments, inventions, processes, formulas, technology, designs, drawings, engineering, hardware configuration information, marketing, finances or other business information disclosed to Employee by the Company either directly or indirectly in writing, orally or by drawings or observation of parts or equipment.  “Confidential Information” does not include any of the foregoing items which has become publicly known and made generally available through no wrongful act of Employee or of others who were under confidentiality obligations as to the item or items involved or improvements or new versions thereof.
Consultant acknowledges and confirms that certain data and other information that comes into Consultant’s possession or knowledge or is furnished to Consultant by Company which relates to past, present or future products, processes, techniques, technologies or Company’s business generally is secret, confidential and the property of the Company or others (the "Proprietary Information").  This Proprietary Information includes, but is not limited to:


(a)
lists or other identifications of customers or prospective customers of the Company (and key individuals employed or engaged by such parties);


(b)
lists or other identification of sources or prospective sources of the Company’s products or components thereof (and key individuals employed or engaged by such parties); 


(c)
all designs, drawings, formulae, models, plans, schematics, specialized data, software, techniques and procedures used in connection with the development, production, manufacture, fabrication, assembly, marketing and sale of the Company’s products and services;


(d)
financial, manufacturing, sales and marketing data relating to the Company or to the industry or other areas pertaining to the Company’s activities and contemplated activities (including, without limitation, development, distribution and sales costs and non-public pricing information);


(e)
equipment, materials, procedures, processes, and techniques used in, or related to, the development, manufacture, assembly, fabrication or other production and quality control of the Company’s products and services;


(f)
the Company’s relations with its customers, prospective customers, suppliers and prospective suppliers;


(g)
the Company’s relations with its employees, contractors and agents (including, without limitation, salaries, job classifications and skill levels); and


(h)
any other information designated by the Company to be confidential, secret and/or proprietary (including without limitation, information provided by customers, vendors or suppliers of the Company).

Notwithstanding the foregoing, the term "Proprietary Information" shall not consist of any data or other information which has been placed made publicly available or otherwise in the public domain other than by Employee in violation of this Agreement.

Obligation to Keep Confidential
CONSULTANT shall use the Proprietary Information that comes into CONSULTANT's knowledge or possession (including any Proprietary Information originated or developed by CONSULTANT for the COMPANY during the term of this Agreement) only in connection with CONSULTANT's work for the COMPANY.  Further, while engaged by the company and thereafter, CONSULTANT shall hold such Proprietary Information in confidence and shall not use it for CONSULTANT's own or any third party’s benefit (or for the benefit of any third party) and shall not disclose or reveal it, in any manner, to any person or entity.

Return of Information
Promptly upon demand by the COMPANY or upon termination of CONSULTANT's engagement, CONSULTANT shall return to the COMPANY all originals and all copies of any documents, reports, notes or other materials, in the possession or under the control of CONSULTANT, containing, incorporating or reflecting, in any way, any Proprietary Information.

Inventions Belonging to the COMPANY
CONSULTANT acknowledges and confirms that any developments, created intellectual property (including, without limitation, all copyrights, service and/or trade marks, and inventions whether patentable or not), designs, discoveries, drawings, ideas, improvements or inventions conceived, created or made, in whole or in part, by CONSULTANT, either individually or jointly with others, during or after CONSULTANT'S engagement by the COMPANY and/or its predecessor entity which utilized any COMPANY-provided equipment, facilities or time or which resulted from any work performed by CONSULTANT for the COMPANY and its predecessor entity (collectively, the "Intellectual Property") shall be the sole and exclusive property of the COMPANY.



(a)
CONSULTANT shall make prompt and full disclosure to the COMPANY of all such Intellectual Property and advise the COMPANY, periodically, of all work being done by CONSULTANT containing any such Intellectual Property.



(b)
To the extent CONSULTANT would be deemed to be an owner of any rights to any of the Intellectual Property, CONSULTANT hereby assigns, conveys and transfers to the COMPANY all such right, title and interest in and to such Intellectual Property.  CONSULTANT shall execute and sign any and all applications, assignments or other instruments which the COMPANY may deem reasonably necessary or appropriate in order to enable it, at its expense, to apply for, prosecute and obtain any patents, trademarks, copyrights or other legal protection in the United States or foreign countries for the Intellectual Property, or in order to assign or convey to or vest in the COMPANY the sole and exclusive right, title and interest in and to the Intellectual Property.  To the maximum extent possible, CONSULTANT hereby releases, waives and assigns in favor of the COMPANY any and all "moral" rights related to CONSULTANT's authorship of any copyrighted works comprising any of the Intellectual Property, including without limitation: the right of paternity (i.e., acknowledgment of authorship); the right of integrity (i.e., right to prevent any changes to the works); the right to control first publication; or the right to withdraw the works.



(c)
Except as disclosed in writing to the COMPANY pursuant to Subparagraph 5(d) herein, CONSULTANT represents and warrants, with respect to any tangible or intangible property provided by CONSULTANT to the COMPANY, the same is transferred and assigned to the COMPANY free and clear of all liens, claims and encumbrances of others and does not infringe upon or violate any patent, trademark, copyright, trade secret or other proprietary right of any third party.



(d)
If CONSULTANT intends to incorporate into any tangible or intangible property to be provided to the COMPANY, any design, discovery, drawing, idea, improvement or invention which CONSULTANT claims is proprietary to any person other than the COMPANY (the "Other Proprietary Property"), CONSULTANT shall first notify the COMPANY of such intention before its incorporation into any such property.  CONSULTANT shall only incorporate the Other Proprietary Property into such property upon the written consent of the COMPANY.  If such Other Proprietary Property is so incorporated, CONSULTANT hereby:




(i)
Grants to the COMPANY the non-exclusive, world-wide, royalty-free right to use (and sublicense others to use) the Other Proprietary Property so incorporated; and




(ii)
Represents and warrants that the Other Proprietary Property does not infringe upon or violate any patent, copyright, trade secret or other proprietary right of any third party.

Trade Secrets of Others

It is the practice and policy of the COMPANY not to utilize the trade secrets of others.  Thus, CONSULTANT shall not utilize any information which any person has specifically identified to CONSULTANT to be trade secrets or to be information to be maintained as secret and confidential.  However, CONSULTANT is not required, by law, to maintain confidential or refrain from using any information which is:



(i)
known to CONSULTANT prior to its disclosure to CONSULTANT; or



(j)
known, or becomes known to third parties knowledgeable in the industry without CONSULTANT's fault or negligence; or



(k)
subsequently and rightly received from a third party without restrictions regarding secrecy or confidentiality; or



(l)
independently developed by CONSULTANT or by the COMPANY without recourse to the "trade secrets" of another; or



(m)
approved for disclosure by the owner of the "trade secret" information.

(a)
Former Employer Information.  Employee shall not, during Employee’s employment with the Company, improperly use or disclose any proprietary information or trade secrets of any former or concurrent employer or other person or entity and Employee shall not bring onto the premises of the Company any unpublished document or proprietary information belonging to any such employer, person or entity unless consented to in writing by such employer, person or entity.

(b)
Third Party Information.  Employee shall hold all confidential or proprietary information that the Company has received from any third party to which it is the Company’s obligation to maintain the confidentiality of such information and to use it only for certain limited purposes in the strictest confidence and not to disclose it to any person, firm or corporation or to use it except as necessary in carrying out Employee’s work for the Company consistent with the Company’s agreement with such third party.

Returning Company Documents
At the time of leaving the employ of the Company, Employee covenants that Employee shall deliver to the Company (and will not keep in Employee’s possession, recreate or deliver to anyone else) any and all devices, records, data, notes, reports, proposals, lists, correspondence, specifications, drawings, blueprints, sketches, materials, equipment, other documents or property, or reproductions of any aforementioned items developed by Employee pursuant to Employee’s employment with the Company or otherwise belonging to the Company, its successors or assigns.  In the event of the termination of Employee’s employment, Employee hereby covenants to sign and deliver the “Termination Certification” attached hereto as Exhibit C.

Notification of New Employer
In the event that Employee leaves the employ of the Company, Employee agrees to grant consent to notification by the Company to Employee’s new employer about Employee’s rights and obligations under this Agreement.

Patents / Inventions

The Employee hereby represents, warrants and covenants with respect to Prior Inventions or Inventions, as the case may be, as follows:

(a)
Inventions Retained and Licensed.  Attached hereto, as Exhibit A, is a list describing all inventions, original works of authorship, developments, improvements, and trade secrets which were made by Employee prior to Employee’s employment with the Company (collectively referred to as “Prior Inventions”), which belong to Employee, which relate to the Company’s business, products or research and development, and which are not assigned to the Company hereunder; or, if no such list is attached, Employee hereby represents that there are no such Prior Inventions.  If in the course of Employee’s employment with the Company, Employee incorporates into a Company product, process or machine a Prior Invention owned by Employee or in which the Employee has an interest, the Company is hereby granted and shall have a nonexclusive, royalty-free, irrevocable, perpetual, worldwide license to make, have made, modify, use and sell such Prior Invention as part of or in connection with such product, process or machine.

(b)
Assignment of Inventions.  Employee shall, or will promptly make, full written disclosure to the Company, will hold in trust for the sole right and benefit of the Company, and hereby assign to the Company, or its designee, all of Employee’s right, title, and interest in and to any and all inventions, original works of authorship, developments, concepts, improvements, designs, discoveries, ideas, trademarks or trade secrets, whether or not patentable or registrable under copyright or similar laws, which Employee may solely or jointly conceive or develop or reduce to practice, or cause to be conceived or developed or reduced to practice, during the period of time Employee is employed by the Company (collectively referred to as “Inventions”), except as provided in Section 2(c) below.  Employee hereby acknowledges that all original works of authorship which are made by Employee (solely or jointly with others) within the scope of and during the period of Employee’s employment with the Company and which are protectible by copyright are “works made for hire,” as that term is defined in the United States Copyright Act.  Employee hereby understands and agrees that the decision whether or not to commercialize or market any invention developed by Employee solely or jointly with others is within the Company’s sole discretion and for the Company’s sole benefit and that no royalty will be due to Employee as a result of the Company’s efforts to commercialize or market any such invention.

(c)
Maintenance of Records.  Employee shall keep and maintain adequate and current written records of all Inventions made by Employee (solely or jointly with others) during the term of Employee’s employment with the Company.  The records will be in the form of notes, sketches, drawings, and any other format that may be specified by the Company.  The records will be available to and remain the sole property of the Company at all times.

(d)
Patent and Copyright Registrations.  Employee shall assist the Company, or its designee, at the Company’s expense, in every proper way to secure the Company’s rights in the Inventions and any copyrights, patents, mask work rights or other intellectual property rights relating thereto in any and all countries, including the disclosure to the Company of all pertinent information and data with respect thereto, the execution of all applications, specifications, oaths, assignments and all other instruments which the Company shall deem necessary in order to apply for and obtain such rights and in order to assign and convey to the Company, its successors, assigns, and nominees, the sole and exclusive rights, title and interest in and to such Inventions, and any copyrights, patents, mask work rights or other intellectual property rights relating thereto.  Employee agrees that it is Employee’s obligation to execute or cause to be executed, when it is in Employee’s power to do so, any such instrument or papers after the termination of this Agreement.  If the Company is unable because of the Employee’s mental or physical incapacity or for any other reason to secure Employee’s signature to apply for or to pursue any application for any United States or foreign patents or copyright registrations covering Inventions or original works of authorship assigned to the Company as above, then Employee hereby irrevocably designates and appoints the Company and its duly authorized officers and agents as Employee’s agent and attorney in fact, to act for and in Employee’s behalf and stead to execute and file any such applications and to do all other lawfully permitted acts to further the prosecution and issuance of letters patent or copyright registrations thereon with the same legal force and effect as if executed by Employee.

(e)
Exception to Assignments.  It is agreed and acknowledged that the provisions of this Agreement requiring assignment of Inventions to the Company do not apply to any invention which qualifies fully under the provisions of California Labor Code Section 2870 (attached hereto as Exhibit B).  Employee covenants that Employee will advise the Company promptly in writing of any inventions that Employee believes meet the criteria in California Labor Code Section 2870 and not otherwise disclosed on Exhibit A.
*******

Invention Assignment
Employee agrees that the Company will be the sole owner of any and all of Employee’s “Discoveries” and “Work Product,” hereinafter defined, made during his employment with the Company, whether pursuant to this Agreement or otherwise.  For purposes of this Agreement, “Discoveries” means all inventions, discoveries, improvements, and copyrightable works (including, without limitation, any information relating to the Company's software products, source code, know-how, processes, designs, algorithms, computer programs and routines, formulae, techniques, developments or experimental work, work-in-progress, or business trade secrets) made or conceived or reduced to practice by Employee during his employment by the Company, whether or not potentially patentable or copyrightable in the United States or elsewhere.  For purposes of this Agreement, “Work Product” means any and all work product relating to Discoveries.

Employee shall promptly disclose to the Company all Discoveries and Work Product.  All such disclosures must include complete and accurate copies of all source code, object code or machine-readable copies, documentation, work notes, flow-charts, diagrams, test data, reports, samples, and other tangible evidence or results (collectively, “Tangible Embodiments”) of such Discoveries or Work Product.  All Tangible Embodiments of any Discoveries or Work Project will be deemed to have been assigned to the Company as a result of the act of expressing any Discovery or Work Product therein.

Employee hereby assigns and agrees to assign to the Company all of his interest in any country in any and all Discoveries and Work Product, whether such interest arises under patent law, copyright law, trade-secret law, semiconductor chip protection law, or otherwise.  Without limiting the generality of the preceding sentence, Employee hereby authorizes the Company to make any desired changes to any part of any Discovery or Work Product, to combine it with other materials in any manner desired, and to withhold Employee's identity in connection with any distribution or use thereof alone or in combination with other materials.  This assignment and assignment obligation applies to all Discoveries and Work Product arising during Employee’s employment with the Company (or its predecessors), whether pursuant to this Agreement or otherwise.  Employee’s agreement to assign to the Company any of his rights as set forth in this Section 6(c) shall not apply to any invention that qualifies fully under the provisions of California Labor Code Section 2870, where no equipment, supplies, facility or trade secret information of the Company was used and that was developed entirely upon Employee’s own time, and (i) that does not relate to Company business or to the Company's actual or anticipated research or development, or (ii) that does not result from any work performed by Employee for the Company.

At the request of the Company, Employee shall promptly and without additional compensation execute any and all patent applications, copyright registration applications, waivers of moral rights, assignments, or other instruments that the Company deems necessary or appropriate to apply for or obtain Letters Patent of the United States or any foreign country, copyright registrations or otherwise to protect the Company’s interest in such Discovery and Work Product, the expenses for which will be borne by the Company.  Employee hereby irrevocably designates and appoints the Company and its duly authorized officers and agents as his agents and attorneys-in-fact to, if the Company is unable for any reason to secure Employee's signature to any lawful and necessary document required or appropriate to apply for or execute any patent application, copyright registration application, waiver of moral rights, or other similar document with respect to any Discovery and Work Product (including, without limitation, renewals, extensions, continuations, divisions, or continuations in part), (i) act for and in his behalf, (ii) execute and file any such document, and (iii) do all other lawfully permitted acts to further the prosecution of the same legal force and effect as if executed by him; this designation and appointment constitutes an irrevocable power of attorney coupled with an interest.

To the extent that any Discovery or Work Product constitutes copyrightable or similar subject matter that is eligible to be treated as a "work made for hire" or as having similar status in the United States or elsewhere, it will be so deemed.  This provision does not alter or limit Employee’s other obligations to assign intellectual property rights under this Agreement.

The obligations of Employee set forth in this Section 6 (including, without limitation, the assignment obligations) will continue beyond the termination of Employee’s employment with respect to Discoveries and Work Product conceived or made by Employee alone or in concert with others during Employee’s employment with the Company, whether pursuant to this Agreement or otherwise.  Those obligations will be binding upon Employee, his assignees permitted under this Agreement, executors, administrators, and other representatives.

Non-Solicitation; Non-Disclosure; Non-Competition
While in his or her position with Franchisee, and for a period of 24 months after Receiver ceases to be in that position, Receiver will not:

do anything which may injure Franchisee or Franchisor, such as: (a) divert or attempt to divert actual or prospective customers to a competitor business selling competitive services; (b) employ or seek to employ anyone employed by Franchisee, Franchisor or other franchisees of Franchisor; or (c) cause or encourage any employee of Franchisee, Franchisor or other franchisees of Franchisor to leave his or her employment, other than in the normal course of my duties with Franchisee, or

own, operate, lend to, advise, be employed by, or have any financial interest in any restaurant or business that specializes in the preparation, production or sale, at retail or wholesale, of any food product or featured menu item which is now or in the future an authorized ____________ product, and which is located, or intended to be located, within a five mile radius of any then-existing ____________ restaurant.  This restriction does not apply to Receiver’s ownership of less than a five percent (5%) beneficial interest in the outstanding securities of any publicly-held corporation.

**********

While in my position with the Franchisee, and for two (2) years after I cease to be in that position, I will not own, operate, be employed by, engage in, or have any interest in a restaurant similar to a ____________ restaurant and which is located, or intended to be located, within a five mile radius of Franchisee’s restaurant or any other ____________  restaurant.  This restriction does not apply to my ownership of less than a five percent (5%) beneficial interest in the outstanding securities of any publicly-held corporation.

********

autonumlgl \e 
During the term of the employment of the Employee by the Company, without prior written authorization of the Company, the Employee will not, directly or indirectly, engage or invest, whether alone, as a partner or as an officer, director, employee or five percent or more shareholder of another corporation, in any activity directly or indirectly competitive with or adverse to the welfare of the Company with respect either to its then existing business or future business plans.

autonumlgl \e 
During and for a period of one year after termination for any reason of the employment of the Employee by the Company, the Employee will not, directly or indirectly, solicit any other employee or consultant of the Company to leave his or her employment or consulting relationship with the Company, nor will the Employee, during the term of the employment of the Employee by the Company, solicit the business of any client, customer or supplier of the Company for the Employee’s own benefit or for the benefit of any other party.

autonumlgl \e 
During the term of the employment of the Employee by the Company, the Employee will not, without first obtaining the express prior written consent of the Company, render services for, engage in or enter into the employment of, or act as an advisor or consultant to, any person, firm or corporation engaged in or about to become engaged in a business anywhere in the United States competitive with any business conducted or proposed to be conducted by the Company during the employment of the Employee by the Company.

4
During and for a period of one year after termination for any reason of the employment of the Employee by the Company, the Employee will not, directly or indirectly, for the Employee’s benefit or for the benefit of any other person or entity, make or participate in any effort to contact, solicit, interfere with or contract with any person or entity with whom the Company had a business relationship during the period of Employee’s employment (i) who became known to Employee during the course of Employee’s employment; or (ii) whose name appears on any client or customer list maintained by the Company; or (iii) whose status as a client or customer of the Company can be determined by reference to any Confidential Information.

*****

During the period commencing on the date of this Agreement and continuing until the one (1)-year anniversary of the date when Employee's employment terminates for any reason, Employee shall not directly or indirectly, personally or through others, solicit or attempt to solicit (on Employee's own behalf or on behalf of any other person or entity) the employment of any employee or consultant of the Company or any of the Company's affiliates.
So long as Employee is an employee of the Company, and for a period of twelve (12) months after the date Employee last ceases to be employed by the Company for any reason, Employee shall not, directly or indirectly, either for himself or for any other person or entity, directly or indirectly: (i) hire, solicit, induce, or attempt to induce any employee or consultant of the Company to leave his or her employment or consulting relationship; or (ii) solicit or attempt to solicit the business of any customer or prospective customer of the Company with whom Employee had contact or with respect to whom Employee had access to any Confidential Information during the period of Employee’s employment.
******

In consideration of his employment pursuant to this Agreement and his special access to certain Proprietary Information (as defined below) of the Company, Employee agrees to the covenants and restrictions set forth in this Section 7.

(a)
As used in this Agreement, “Proprietary Information” means all information of a business or technical nature that relates to the Company including, without limitation, all information about software products whether currently released or in development, all inventions, discoveries, improvements, copyrightable work, source code, know-how, processes, designs, algorithms, computer programs and routines, formulae and techniques, and any information regarding the business of any customer or supplier of the Company or any other information that the Company is required to keep confidential.  Notwithstanding the preceding sentence, the term “Proprietary Information” does not include (i) information that is in the public domain or becomes publicly available through no fault of Employee, (ii) information that was rightfully in Employee’s possession or known by him prior to receipt from the Company, or (iii) information that was or becomes available to the Employee on a non-confidential basis prior to receipt from the Company provided that the Employee does not know or have any reason to believe that the source of such information is bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Company or to any other person or entity with respect to such information.

(b)
Employee acknowledges that the Proprietary Information constitutes a protectible business interest of the Company, and covenants and agrees that during his employment, whether under this Agreement or otherwise, and after the termination of such employment, he will not, directly or indirectly, disclose, furnish, make available or utilize any of the Proprietary Information, other than in the proper performance of his duties for the Company.

(c)
Employee acknowledges that all records, documents, and Tangible Embodiments containing Proprietary Information prepared by Employee or coming into his possession by virtue of his employment by the Company are and will remain the property of the Company.  Upon termination of his employment with the Company, Employee shall immediately return to the Company all such items in his possession and all copies of such items excepting only (i) his personal copies of records relating to his compensation, (ii) his personal copies of any materials previously distributed generally to members or stockholders of the Company, and (iii) his copy of this Agreement.

(d)
Employee shall not, during the Term of this Agreement and, solely with respect to clauses (ii), (iii) and (iv) of this subparagraph (d), for a period of two years thereafter (the “Restricted Period”), anywhere within the United States and Mexico (the “Restricted Territory”), directly or indirectly (whether as an owner, partner, member, greater than 5% shareholder, lender, principal, agent, officer, director, employee, independent contractor, consultant, advisor or otherwise):

(i)
perform services for, engage in, or carry on (for compensation or otherwise) any business that develops or sells products or services which are competitive with any products or services sold or developed by the Company (“Competing Business”), including but not limited to the research, development, manufacturing, marketing and sale of industrial and point of purchase packaging products and services (any of such aforementioned products or any other products produced or being developed by the Company may be referred to as (the “Competing Products”)

(ii)
except on behalf of the Company, solicit or attempt to solicit business relating to the Competing Business from, or attempt to market, sell, distribute, license or otherwise provide assistance to, or attempt to market or provide training, support, consulting and other services with respect to any Competing Products to any former, current or prospective client or customer of the Company or its affiliates; 

(iii)
solicit or attempt to solicit for employment any person or entity who is, or was at any time during the six-month period immediately prior to the termination of Employee’s employment with the Company, an officer, employee contractor or agent of the Company to terminate his or her relationship with the Company in order to become an officer, employee, contractor or agent to or for any other person or entity; or

(iv)
without the written permission of the Company, entice away or in any other manner persuade or attempt to persuade any licensor of or supplier to the Company to discontinue, limit or reduce such person’s or entity’s relationship with the Company.

(f)
Scope/Severability.  The parties acknowledge that the business of the Company is and will be national and international in scope and thus the covenants in this Section 7 would be particularly ineffective if the covenants were to be limited to a particular geographic area of the United States or Mexico.  If in any proceeding it is determined that the Restricted Period is unreasonably lengthy, or the Restricted Territory unreasonably extensive, or any of the covenants set forth in this Section 7 not fully enforceable, the other provisions of this Section 7, and this Agreement in general, will nevertheless stand and to the full extent consistent with law continue in full force and effect, and it is the intention and desire of the parties that the court treat any provisions of this Agreement which are not fully enforceable as having been modified to the extent deemed necessary by the court to render them reasonable and enforceable and that the court enforce them to such extent (for example, that the Restricted Period be deemed to be the longest period permissible by law, but not in excess of the length provided for in Section 7, and the Restricted Territory be deemed to comprise the largest territory permissible by law under the circumstances).
Employee’s Representations

Employee represents and warrants to the Company that Employee is under no contractual or other restriction or obligation that is materially inconsistent with the execution of this Agreement, the performance of his/her duties hereunder, or the rights of the Company hereunder, including, without limitation, any non-competition agreement or confidentiality agreement previously entered into by Employee.

**********

Employee hereby represents and warrants that (i) Employee’s execution, delivery, and performance of this Agreement does not and shall not conflict with, breach, violate, or cause a default under any contract, agreement, instrument, order, judgment, or decree to which Employee is a party or by which Employee is bound; (ii) as of the date this Agreement is signed, Employee is not a party to or bound by any employment agreement, non-compete agreement, or confidentiality agreement with any person or entity that is inconsistent with this Agreement; (iii) Employee resigned from Employee’s prior employment without any solicitation or inducement to do so; (iv) Employee took the initiative of approaching the Company for employment; and (v) Employee has not taken any written or electronic information from Employee’s prior employer and has not received any confidential company or customer information or trade secrets from Employee’s prior employer.
**********

Employee represents and warrants to the Company that:  (i) Employee is under no contractual or other restriction or obligation that is materially inconsistent with the execution of this Agreement, the performance of his duties hereunder, or the rights of the Company hereunder, including, without limitation, any development agreement, non-competition agreement, or confidentiality agreement previously entered into by Employee, (ii) Employee has disclosed to the Company in writing all known conflicts of interest and potential conflicts of interest created as a result of Employee’s employment by the Company pursuant to the terms hereof, and (iii) Employee is under no physical, mental, or other disability that would substantially hinder or prevent the performance of his duties under this Agreement.  In addition, Employee covenants and agrees, during the Term hereof, to at all times refrain from any self-dealing transactions and to avoid any actual or potential conflicts of interest, and to promptly apprise the Company’s Board of Directors or the Chief Operating Officer of any fact or circumstance that could reasonably be construed to violate the foregoing provisions.
Indemnification

Employee shall not be liable for any act or action taken, whether of commission or omission, except in circumstances involving willful misconduct, or for any act or action taken, whether of commission or omission, by any other member or by any officer, agent or Employee.  In addition to such other rights of indemnification Employee shall be indemnified by the Company against reasonable expenses, including attorneys’ fees actually and necessarily incurred in connection with the defense of any action, suit or proceeding, or in connection with any appeal therein, to which they or any of them may be a party by reason of any action taken, by commission or omission, and against all amounts paid in settlement thereof (provided such settlement is approved by independent legal counsel selected by the Company) or paid in satisfaction of a judgment in any action, suit or proceeding, except in relation to matters as to which it shall be adjudged in such action, suit or proceeding that Employee is liable for willful misconduct in the performance of his or her duties; provided that within 60 days after institution of any such action, suit or proceeding, Employee shall in writing have offered the Company the opportunity, at its own expense, to handle and defend the same.
Exception to Right of Indemnification

Notwithstanding any other provision of this Agreement, Indemnitee shall not be entitled to indemnification or advancement of Expenses under this Agreement with respect to (a) any Proceeding brought by Indemnitee, or any claim therein, unless (i) the bringing of such Proceeding or making of such claim shall have been approved by the [Board of Directors] of the Company or (ii) such Proceeding is being brought by Indemnitee to assert, interpret or enforce his rights under this Agreement, [unless a court of competent jurisdiction determines that each of the material assertions made by Indemnitee in such proceeding was not made in good faith or was frivolous;] (b) any expenses or liabilities of any type whatsoever (including, but not limited to, judgments, fines, taxes or penalties, and amounts paid in settlement) to the extent such expenses or liabilities have been paid directly to Indemnitee by an insurance carrier under a policy of officers’ and directors’ liability insurance maintained by the Company; or (c) any expenses or the payment of profits arising from the purchase and sale by Indemnitee of securities in violation of Section 16(b) of the Securities Exchange Act of 1934, as amended, or any similar successor statute.

Proceedings by or in the Right of the Company
Indemnitee shall be entitled to the rights of indemnification provided in this Section if, by reason of his Corporate Status, he is, or is threatened to be made, a party to or participant in any Proceeding brought by or in the right of the Company.  Pursuant to this Section, Indemnitee shall be indemnified against all Expenses actually and reasonably incurred by him or on his behalf in connection with such Proceeding so long as he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the Company [and his actions or inactions did not violate the provisions of this Agreement or constitute fraud, gross negligence, or willful misconduct]; provided, however, that, if applicable law so provides, no indemnification against such Expenses shall be made in respect of any claim, issue or matter in such Proceeding as to which Indemnitee shall have been adjudged to be liable to the Company unless and to the extent that a court of competent jurisdiction shall determine that such indemnification may be made.

Advancement of Expenses

Subject to Section 11 of this Agreement, the Company shall advance all Expenses incurred by or on behalf of Indemnitee in connection with any Proceeding by reason of Indemnitee’s Corporate Status within twenty (20) days after the receipt by the Company of a statement or statements from Indemnitee requesting such advance or advances from time to time, whether prior to or after final disposition of such Proceeding.  Such statement or statements shall reasonably evidence the Expenses incurred by Indemnitee and shall include or be preceded or accompanied by an undertaking by or on behalf of Indemnitee to repay any Expenses advanced if it shall ultimately be determined that Indemnitee is not entitled to be indemnified against such Expenses.  

Change in Control

(a)  For purposes of this Agreement, the term "Change of Control" means the consummation of any of the following transactions: (a) a merger or consolidation of the Company, in which the stockholders of the Company prior to the merger or consolidation, do not control fifty percent (50%) or more of the total voting power of the surviving entity; or (b) the sale, lease, exchange or other transfer or disposition by the Company of all or substantially all of the Company’s assets.

(b)  If the Company’s Repurchase Right on the Restricted Stock is to be assumed by the successor corporation (or the parent thereof) in connection with a Change in Control or is otherwise to be continued in full force and effect pursuant to the terms of the Change in Control transaction, then none of the Restricted Stock shall vest on an accelerated basis upon the occurrence of that Change in Control, and the Employee shall accordingly continue, over his period of service following the Change in Control, to vest in the Restricted Stock in one or more installments in accordance with the same vesting schedule prior to the Change of Control.  

(c)  If the Company’s Repurchase Right on the Restricted Stock is not assumed by the successor corporation (or the parent thereof) in connection with a Change in Control, then all the Restricted Stock shall vest on an accelerated basis upon the occurrence of a Change in Control.  

(d)  Upon (1) a voluntary termination of Employee’s service for Good Reason or (2) the termination of the Employee’s service other than for Cause or Non-Performance after such Change of Control, the vesting of the Employee’s unvested Restricted Stock shall accelerate by one year from the termination date
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